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Assam Schedule VII Form No 132  

                                               Form no. (J) 2  

                               Heading of Judgment in original suit  

                District : Dhubri                                  

                IN THE COURT OF MUNSIFF, BILASIPARA, DHUBRI.     

               Present :-  Mrs. Mridusmita Hazarika, AJS  

                               Munsiff, Bilasipara               

                               Friday, the 12th day of April, 2019.   

                                  Title Suit No :- 38/2012 

Legal heirs of Mozid Sk. 

1. Khursida Bewa (wife) 

2. Khursid Alom (son). 

3. Mozida Khatoon (daughter). 

4. Mehrun Nessa (daughter) 

5. Rofiqul Islam (son) 

6. Morami Khatoon (daughter) 

Vill: Rangamati, Pt.II. 

P.S. Gauripur. 

Dist: Dhubri, Assam 

                       .…..…….. Plaintiffs.     

 Versus  

1. Bilat Ali  

S/O: Late Jobed Ali. 

P.O. Rangamati Pt.II. 

P.O. Rangamati. 

P.S. Gauripur. 

Dist: Dhubri (Assam)                                                          

                                 ………………Defendants. 

1. A.S.O Bogribari Circle. 

P.O.& P.S. Bogribari. 

Dist: Dhubri, Assam. 

2. The State of Assam. 

Represented by the Deputy Collector, Dhubri. 

P.O. P.S. & Dist: Dhubri (Assam). 

3. Rejia Khatoon. 

D/O Rahimuddin. 

Vill: Rangamati Pt.II. 

P.O. Rangamati. 

P.S. Gauripur. 

Dist: Dhubri, Assam. 

                         ……………Pro-forma defendants. 

                This suit/ case coming on for final hearing on 6.4.2019 in presence of:  

                Advocate for the plaintiff:  Mr. Ajibor Rahman. 
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                Advocate for the defendant: Mr. Hekmat Ali Sk. 

      And having stood for consideration to this day, the court has delivered  

      the following  Judgment:   

                                      

                                                  J U D G M E N T 

               (Suit for declaration of right, title, interest, khas possession, permanent  

                injunction and  correction of record valued at Rs. valued at Rs. 10000/ 

                 Plaintiff’s case in brief: 

1. Plaintiff’s case in brief as revealed from the plaint is that one Salim Uddin 

Sk, the plaintiff himself and Rejia Khatoon were the patta holders of a 

plot of land measuring 2 katha 4 lechas covered by dag no 86(old), 

42/86(new), patta no 25 (old) 6(new), Kheraj Myadi patta no 7 situated 

at vill: Rangamati Pt.II under the Bogribari revenue circle, Dist: Dhubri, 

Assam. (hereinafter to be referred as the suit land). The plaintiff, being 

one of the patta holders of the suit land purchased the share of 

Salimuddin Sk. measuring 1 katha 2 lechas by executing the regd. sale 

deed no 1440 dated 3.2.1972. The another patta holder namely Rejia 

Khatoon, being the own sister of plaintiff gifted her share to the plaintiff. 

Hence the plaintiff became the absolute owner of the entire suit land and 

he had been possessing the land till the date of dispossession by the 

defendant. The plaintiff cultivated over the suit land and earned 

Rs.10000/ per year. But the defendant in connivance with the 

settlements staff illegally recorded his name as Adhiyar in the land 

records of the suit land and on 30.5.2011, he had forcefully dispossessed 

the plaintiff from the suit land claiming himself to be a tenant. Hence the 

plaintiff called upon a village meeting on 2.6.2011, wherein the 

defendant did not appear. The defendant in connivance with the 

settlement staff, had been trying to record his name as tenant in the 

land records of the suit land. Hence the plaintiff has filed this suit praying 

for the following reliefs: 

i. Decree declaring right, title, interest of plaintiff over the suit 

land. 

ii. Decree for recovery of khas possession by evicting the 

defendant from the suit land. 
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iii. Decree declaring permanent injunction. 

iv. Mense profit with cost of the suit.   

Brief Facts of written statement: 

2. Defendant No.1 and pro-forma defendant no 3 have contested the suit 

by filing separate written stamen.  

Brief facts of WS submitted by the defendant: 

3. The defendant in his WS has stated that suit is barred by law of 

limitation, bad for non-joinder, mis-joinder of parties and there is no 

cause of action for this suit. It is admitted that the plaintiff purchased a 

part of the suit land by executing sale deed but he illegally mutated the 

entire land in his name though the defendant was in possession of the 

suit land as Rayot. The defendant has been possessing the suit land since 

above 50 years as Rayot by constructing dwelling house. Hence the 

defendant has prayed to dismiss the suit.  

Brief facts of WS submitted by the pro-forma defendant no 3: 

4. The pro-forma defendant no 3 in her WS has admitted the case of 

plaintiff. It is stated that defendant was not a tenant under the patta 

holders of the suit land. On 30.5.2011, the defendant criminally 

trespassed into the suit land and dispossessed the plaintiff. Hence the 

pro-forma defendant no 3 has prayed for decree in favour of the plaintiff. 

5. During trial the plaintiff has adduced evidence of five witnesses, including 

one official witness and also exhibited several documents. The witnesses 

have been duly cross-examined and discharged.  On closure of plaintiff’s 

evidence, the defendant has also adduced evidence of 5 witnesses 

including two official witnesses and also exhibited several documents. 

6. I have heard the argument advanced by the learned counsels appearing 

for both the parties and perused the case record 

7. Upon perusal of pleadings, my learned predecessor has framed the 

following issues for proper adjudication of this suit: 

                                     

                                             I S S U E S 

i. Whether the suit is maintainable? 

ii. Whether the suit is barred by law of limitation? 

iii. Whether the suit is bad for non-joinder of necessary parties? 

iv. Whether there is cause of action to file this suit? 
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v. Whether the suit is undervalued? 

vi. Whether the plaintiff has right, title and interest over the suit land? 

vii. Whether the plaintiff was dispossessed by the defendant from the 

suit land? 

viii. Whether the plaintiff is entitled to the decree as prayed for? 

                 

         DISCUSSION DECISION AND REASONS THEREOF 

8. Now let me try to decide the issues framed in this suit on the basis of 

evidence on record. 

Issue no i. Whether the suit is maintainable? 

9. The defendant in his W/S has claimed that instant suit is not maintainable 

in law and facts.  But the defendant has not specifically mentioned as to 

how the suit is not maintainable. In absence of any specific averment 

regarding maintainability of the suit, I am of the considered opinion that 

instant suit is maintainable.   

Decision: Instant suit is maintainable.  

Issue no ii. Whether the suit is barred by law of limitation? 

10. The plaintiff has filed this suit claiming his right, title and interest over 

the suit land. It has been averred that the defendant dispossessed the 

plaintiff from the suit land on 30.5.2011.  

11. On the other hand, the defendant in his WS has averred that instant suit 

is barred by law of limitation as he has been possessing the suit land 

since last 50 years as Rayot by constructing dwelling house.  

12. I have perused the case record, which reveals that the defendant has 

though claimed his possession over the suit land but failed to produce 

any document in support of that claim. There is nothing in the record to 

prove that the defendant has been possessing the suit land since last 50 

years. On the other hand the plaintiff in his evidence on affidavit as well 

as in his cross-examination has categorically affirmed that the defendant 

dispossessed him from the suit land on 30.5.2011. Thus, if the period of 

limitation is computed from the date of alleged dispossessed, instant suit 

is filed within 12 years of limitation period. Hence I am of the considered 

opinion that instant suit is not barred by law of limitation. 

Decision: Instant suit is not barred by law of limitation. 
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Issue no iii. Whether the suit is bad for non-joinder of necessary 

parties? 

13. The defendant in his WS has merely taken the plea that instant suit is 

bad for non-joinder of necessary parties. The defendant has not 

specifically mentioned, who are required to be joined as necessary 

parties in this suit. Thus, in absence of any specific averment, I am of 

the considered opinion that instant suit is not bad for non-joinder of 

necessary parties.  

Decision: Suit is not bad for non-joinder of necessary parties.  

Issue no iv. Whether there is cause of action to file this suit? 

14. Cause of action refers to bundle of facts which the plaintiff must assert 

and prove. In the instant suit, the plaintiff in his plaint has averred that 

he along with one Salim Uddin Sk, Rejia Khatoon were the pattadars of 

the suit land. The plaintiff purchased the share of Salimuddin Sk 

measuring 1 katha 2 lechas  by executing the sale deed bearing no 1440 

dated 3.2.1972. On the other hand, another pattadars Rejia Khatoon 

being the sister of plaintiff gifted her share to him. In this way, the 

plaintiff became the owner of the entire suit land. But on 30.5.2011, the 

defendant had dispossessed the plaintiff from the suit land.  

15. The defendant in his WS has denied the averments made in the plaint. 

The defendant has averred that he has been possessing the suit land as 

Rayot since last 50 years. Thus, the counter averments made by the 

parties in their respective pleadings show that bundle of facts have arisen 

in respect of the suit land and the same is required to be adjudicated. 

Accordingly I have arrived at the considered opinion that there is cause 

of action for this suit. 

Decision: There is cause of action for this suit. 

Issue no v. Whether the suit is undervalued? 

16. Again, the defendant in his WS has claimed that the suit is undervalued. 

But the defendant has not specifically mentioned what should be the 

value of this suit. There is also nothing in the record to prove that the 

suit is filed without paying requisite court fee. Hence I am of the 

considered opinion that the suit is not undervalued. 

Decision: Suit is not undervalued. 
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Issue no vi. Whether the plaintiff has right, title and interest 

over the suit land? 

17. In the instant suit, it is admitted position of the defendant that the 

plaintiff purchased the share of pattadar Salimuddin Sk by executing the 

sale deed no 1440 dated 3.2.1972. It is also not challenged that another 

pattadar namely Rejina Khatoon gifted her share to the plaintiff. The only 

stand taken by the defendant in this suit is that he has been possessing 

the suit land since last 50 years. In this regard, the plaintiff as PW 1 in 

his evidence on affidavit has deposed that he became the absolute owner 

of the suit land by way of sale deed no 1440 and oral gift made by his 

sister. Accordingly he had been possessing the suit land by way of 

cultivation. During cross-examination, the defense could not shake his 

veracity. PW 2 Sabuddin Sk.  PW 3 Jabed Ali Sk. PW 4 Abdul Awal in their 

evidence on affidavit have mostly reiterated the facts stated by PW 1 in 

his evidence on affidavit. During cross-examination, PW 2 has denied the 

fact that defendant has been possessing the suit land since 50 years. PW 

3 during his cross-examination has deposed that his age is 50 years and 

defendant has been possessing the suit land before his birth. PW 3 has 

further deposed that in the month of May, 2011, the defendant forcefully 

ploughed over the suit land and on 2.6.2011 a village meeting was held 

but the defendant did not appear. PW 4 during his cross-examination 

has deposed that there is house of defendant over a part of the suit land 

and it was constructed in the year 2011. The PW 5 Medhiram Rabha, Lat 

Mandal of Bogribari revenue circle, in his examination in chief has 

deposed that as per citha copy the original pattadars of land measuring 

2 katha 4 lechas covered by dag no 86(O) 42(N) and patta no 20(O) 7(N) 

are Solimuddin Sk. Abdul Mozid and Rejiya Khatoon. Out of the land 

measuring 2 katha 4 lechas, Abdul Mozid purchased 1 katha 2 lechas of 

land from Solimuddin vide sale deed no 1440 dated 3.2.72. As per mutual 

consent, Rejia Khatoon transferred the land measuring 1 katha 2 lechas 

to Abdul Mozid. PW 5 has further deposed that name of Bilat Ali was 

recorded as Rayot on 22.11.1986. During cross-examination PW 5 has 

deposed that in the citha, the name of Bilat Ali is recorded as Rayot with 

Rayoti Khatian no 38 (O), 24 (N). 
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18. On the other hand, DW 1 Hekmat Ali in his evidence on affidavit has 

deposed that he is the son of defendant. DW-1 has further deposed that 

he is the lawful attorney by the defendant vide deed No.176/IV dtd. 

23.10.2013. DW-1 has exhibited the copy of power of attorney as Ext-A. 

DW-1 has further stated that land measuring 2K-4Ls. under dag 

No.95(o), 68(n) of patta No.25(o), 6(n) kheraj myadi patta No.7 is a 

cultivable land. On the other hand land measuring 2K-4Ls. under dag 

No.86(o), 42(n) of patta No.25(o), 6(n) kheraj myadi patta No.7 is totally 

a separate land. Plaintiff purchased the land measuring 2K-4Ls. prior to 

settlement as such dag No.86 and patta No.25 was shown as old. DW-1 

has stated that his father has been possessing the land covered by dag 

No.86(o), 42(n) of patta No.25(o), 6(n) since more than 50 years as riot 

with rayati khatiyan No.38(o), 24(n). The plaintiff wrongfully interpreted 

the dag No.42/86 as new dag number. His father has been possessing 

the suit land initially by way of cultivation and later on by constructing 

dwelling houses as such the question of dispossession of plaintiff on 

30.5.2011 does not arise. During cross-examination DW-1 has stated 

that he does not know who was possessing the suit land prior to the year 

1991. He has stated that the suit land measuring 2K-4Ls. belong to the 

plaintiff Abdul Mozid. He has not submitted any revenue receipt relating 

to Rayot. Thereafter DW-1 has stated that they purchased the suit land 

but has not submitted the sale deed of the instant suit.  

19. DW-2 Kusumuddin and DW-3 Sanowar Hussain in their evidence on 

affidavit have mostly reiterated the facts stated by the DW-1 in his 

evidence on affidavit. DW-2 during his cross-examination has stated that 

he does not know the dag number of the land for which the instant suit 

was filed. DW-2 has further stated that he cannot say as to how Bilat Ali 

has become riot of the suit land.  

20. DW-3 in his cross-examination has stated that he cannot say who was 

the landlord of Bilat Ali.  

21. DW-4 Parimol Ch. Das (official witness) in his examination in chief has 

deposed that khatiyan No.25 is comprised of dag Nos.87, 86, 93, 95 and 

85. There is 2K-4Ls. of land under dag No.86 and there was total 16B-

4K-9Ls. of land in khatiyan No.25. The khatiyan was prepared after first 

settlement operation and dag numbers were made at the time of first 
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settlement operation itself. DW-4 has proved the Ext-4. During cross-

examination DW-4 has stated that no separate authorization letter was 

issued in his favour for appearing before the court. 

22. DW-5 Nur Islam Sarkar (official witness) in his examination in chief has 

deposed that patta No.25(o), 6(n) is comprised of total 7 dags i.e. 85, 

86, 87, 93, 95, 86/116 and 85/124. All the dags were old dags. There is 

2K-4Ls. of land each in old dag No.86 and 95.The old patta No.25 was 

converted to new patta No.7 and old dag No.86 was converted to new 

dag No.42. Pattadar of land covered by dag No.42/86 is Abdul Mozid and 

name of Bilat Ali is shown as riot. DW-5 has further stated that rayati 

patta No.38(o), 24(n) was issued in the name of Bilat Ali. During cross-

examination DW-5 has stated that land shown in mul-jamabondi and Ext-

B are not same as such the contents of Ext-B does not tally with mul-

jamabondi. The name of Bilat Ali was recorded as riot on 22.11.1981 but 

it is not mentioned on the record under whom he was a riot. It is also 

not mentioned on the basis of what, name of Bilat Ali was recorded as 

riot.        

23. Now after carefully scrutinizing the evidence on record, it is found that 

the plaintiff has purchased part of the suit land from pattadar namely 

Solimuddin and another portion of land was gifted to him by the co-

pattadar Rejina Khatoon. Said fact is proved by the PW 5, i.e. the official 

witness. On the other hand the defendant also has not disputed the said 

fact in his WS. Thus it can be safely concluded that plaintiff obtained the 

suit land by way of purchase and gift. Hence it is the burden of defendant 

to prove that he has been possessing the suit land since last 50 years as 

Rayot. But, the defendant himself has not adduced his evidence in this 

suit in support of his claim on the ground of his illness. However no 

medical document is produced in this case.  Thus, it appears that the 

defendant without having any sufficient reason has not appeared before 

the court to adduce his evidence for which an adverse presumption can 

be drawn as to facts pleaded by him. It further appears that in stead of 

the defendant, his son being his attorney holder has adduced evidence 

on his behalf. It is settled proposition of law that an attorney holder 

cannot depose on behalf of his attorney. Thus I am unable to believe in 

the testimony of DW1. Further form the testimony of official witnesses 
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adduced by both the parties, it appears that the name of defendant was 

recorded as Rayot over the suit land. However there is no explanation as 

to how the name of defendant was recorded as Rayot. It is the burden 

of defendant to prove the manner as to how his name was recorded as 

Rayot but no such evidence is adduced in this suit. Even the defendant 

has not specifically mentioned the name of his landlord. Hence I am 

unable to believe that the defendant is a Rayot of the suit land.  

24. It further appears that during evidence, the defendant’s witnesses have 

deposed that the suit land and the land possessed by the defendant are 

totally different. But it is clear that the defendant in his WS has not 

pleaded the said fact. Hence the plea taken by the defendant in evidence 

regarding difference of land as stated above is found to be beyond 

pleading and hence said evidence cannot be relied upon.  

25. Thus, in view of the above, I have arrived at the considered opinion that 

the plaintiff has succeeded to prove his right, title over the suit land. 

Decision: Plaintiff has right, title and interest over the suit land. 

Issue no vii. Whether the plaintiff was dispossessed by the 

defendant from the suit land? 

26. In the forgoing issue, it is already held that plaintiff has acquired right, 

title and interest over the suit land. Now the fact which requires 

consideration is whether the defendant dispossessed the plaintiff from 

the suit land as alleged. In this regard, the plaintiff in his plaint as well 

as in his evidence on affidavit has specifically deposed that the defendant 

had dispossessed him from the suit land on 30.5.2011. Supporting the 

testimony of PW 1, PW 3 has deposed that the defendant had forcefully 

ploughed over the suit land in the year 2011. The evidence of PW 1 and 

PW 3 have remained totally unshaken during cross-examination. On the 

other hand, the defendant in his WS has denied the claim of plaintiff but 

as already stated above, he has failed to adduce any evidence in order 

to prove the fact that he had been possessing the suit land since last 50 

years. Thus from the above, it has become apparent that the defendant 

had dispossessed the plaintiff from the suit land. 

Decision: Defendant had dispossessed the plaintiff from the suit 

land. 
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Issue no viii. Whether the plaintiff is entitled to the decree as 

prayed for? 

27.  In the forgoing issues it is already held that the plaintiff has right title 

and interest over the suit land and he was dispossessed by the plaintiff.  

Accordingly it is held that the plaintiff has the right, title and interest over 

the suit land. Plaintiff is also entitled to the decree for recovery of khas 

possession by evicting the defendant from the suit land. 

28. The plaintiff has further prayed for the decree of permanent injunction. 

But the plaintiff has not specifically mentioned in what manner the 

defendant is required to be restrained. In absence of any specific prayer, 

the decree of permanent injunction cannot be granted. Hence it is held 

that the plaintiff is not entitled to the decree of permanent injunction. 

29. The plaintiff has further prayed for the decree of mesne profit. However 

the plaintiff has failed to produce any concrete evidence to prove the 

profit derived from the suit land. Hence I am of the considered opinion 

that plaintiff is not entitled to the decree of mesne profit. 

 

                                      ORDER 

30. In view of the above, plaintiff’s suit is partly decreed on contest with 

cost. 

31. It is held that the plaintiff has right title and interest over the suit land. 

32. Plaintiff is also entitled to the decree of recovery of khas possession by 

evicting the defendant from the suit land. 

33. Prepare the decree accordingly. 

34. Suit is accordingly disposed of on contest. 

35. Given under the hand and seal of this court on this 12th day of April, 

2019, at Bilasiapara, Dhubri. 

 

 

 

                                                                    (Smt. Mridusmita Hazarika) 

                                                                             Munsiff, Bilasipara 
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                                                         APPENDIX 

 

1. Plaintiff’s witnesses:  

PW1: Abdul Mozid Sk.  

PW2: Sabuddin. 

PW3: Jabed Ali. 

PW4: Abdul Awal. 

PW5: Medhiram Rabha.( Official) 

 

2. Exhibits of plaintiff: 

Exhibit 1: Certified copy of Mool Jamabandi.  

Exhibit 2: Sale deed No.1440 dtd.3.2.1972.  

Exhibit 3: Certified copy of draft chitha.  

Exhibit 4: Revenue receipt.  

3. Defendant’s witnesses: 

DW 1: Md. Hekmat Ali.  

DW 2: Kusumuddin.  

DW 3: Sanowar Hussain.  

DW 4: Parimal Ch. Das. (Official) 

DW 5: Nur Islam Sarkar. (Official) 

 

4. Exhibits of defendant: 

Exhibit A: Photocopy of Power of Attorney, deed No.176/IV (PIO) 

dtd.23.10.2013.  

Exhibit B: Certified copy of Mool Jamabandi.     

Exhibit C: Final khatiyan wherein old dag No.95 and dag No.86 indicating 

2K-4Ls. of land in each dag.   

Exhibit D: Certified copy of draft chitha wherein Rayati khatiyan No.38(o), 

24(n) is shown.   

Exhibit E: Land holding certificate bearing Rayati Khatiyan No.24(n) in the 

name of defendant Bilat Ali.(PIO)                                                                        

 (Smt. Mridusmita Hazarika) 

                                                                            Munsiff, Bilasipara 

                                                                                      Dhubri 

 

 

 

 

 


